2007 W 117

SUPREME COURT OF W SCONSI N

CasE No. : 2006AP266- D

COWPLETE TI TLE:
In the Matter of Disciplinary Proceedi ngs
Agai nst Any Acker, Attorney at Law

O fice of Lawer Regul ation,
Conpl ai nant
V.
Ay Acker,
Respondent .

DI SCI PLI NARY PROCEEDI NGS AGAI NST ACKER

OPI NI ON FI LED: Sept enber 14, 2007
SUBM TTED ON BRI EFS:

ORAL ARGUMENT:

SOURCE OF APPEAL:
COURT:
COUNTY:
JUDGE:

JUSTI CES:
CONCURRED:
Di SSENTED:

Nor PARTICIPATING  ZI EGLER, J., did not participate.

ATTORNEYS:



2007 W 117
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2006AP266-D

STATE OF W SCONSI N ) I N SUPREME COURT

In the Matter of Disciplinary Proceedi ngs
Agai nst Any Acker, Attorney at Law

O fice of Lawer Regul ation, FI LED
Conpl ai nant, SEP 14, 2007
v David R Schanker
Clerk of Supreme Court
Any Acker,
Respondent .
ATTORNEY disciplinary proceeding. Attorney's |icense
suspended.

11 PER CURI AM W review the referee's report and
recommendation that the Iicense of Attorney Any Acker to
practice law in this state be suspended for a period of 18
nmont hs due to her professional m sconduct.

12 Following the filing of a conpl aint and the
appointment of Attorney Stanley F. Hack as referee, Attorney
Acker and the Ofice of Lawer Regulation (OLR) filed a

stipulation and no contest plea. The stipulation provided that
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the referee could use the allegations of the conplaint as the
factual basis for his report. Accordingly, the referee made
factual findings in line with the allegations of the conplaint
and determ ned that Attorney Acker had commtted each of the 14
counts of professional m sconduct alleged in the conplaint.

13 The parties did not stipulate to the |level of
di sci pline. After conducting an evidentiary hearing and
considering the argunments of the parties, the referee agreed
with the OLR s request for an 18-nonth suspension.

14 Nei ther the OLR nor Attorney Acker have appealed from
the referee's report and reconmendati on. Thus, the matter is
submtted to the court for its review and decision pursuant to
SCR 22.17(2).1

15 The referee's factual findings relate to seven estates
for which Attorney Acker provided representation to the persona
representative. For six of the seven estates, the findings of
m sconduct follow a general pattern involving the making of
m srepresentations to the respective probate courts due to
apparent delays in «closing the estate and the filing of

falsified closing certificates and ot her docunents.

1 SCR 22.17(2) provides: Review, appeal.

(2) If no appeal is filed tinely, the suprene
court shall review the referee's report; adopt, reject
or nodify the referee's findings and conclusions or
remand the matter to the referee for additional
fi ndi ngs; and determine and inpose appropriate
di sci pli ne. The court, on its own notion, nay order
the parties to file briefs in the matter.
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16 Counts 1 and 2 relate to the estate of L.H  Attorney
Acker acted as counsel for the personal representative. In a
series of letters and in-court statements, Attorney Acker nade
multiple msrepresentations to the probate court. In a March
2000 letter, she told the court that the closing certificate had
been mailed to her by the State of Wsconsin. I n subsequent
letters and court proceedings, she made various excuses for not
closing the estate, including that she was waiting for the
closing certificate, that she had msplaced the closing
certificate, and that the closing certificate was in her office.
In a letter received by the probate court on Decenber 23, 2002,
Attorney Acker infornmed the court that the estate was conplete.
Attorney Acker has subsequently admtted that her oral and
witten statenents to the probate court were fal se.

M7 In addition, on Decenber 23, 2002, Attorney Acker
filed a closing certificate that had purportedly been issued by
the state. After an inquiry by the Waukesha County Register in
Probate, the Wsconsin Departnent of Revenue (DOR) determ ned
that the closing certificate had been falsified. Attorney Acker
admtted that she had fabricated the closing certificate, which
was a crimnal act violating Ws. Stat. 8§ 943.38 (2005-06).

18 The referee determned that Attorney Acker's false

statenments to the probate court had violated forner SCR
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20:3.3(a)(1)? (effective through June 30, 2007). The referee
also concluded that Attorney Acker’'s falsification of the
closing certificate had violated former SCRs 20:8.4(b)® and
20:8.4(c).*

19 Counts 3 and 4 relate to the estate of WS. Attorney
Acker made at |east two mi srepresentations to the probate court
in this matter. On Decenber 10, 2002, she falsely stated that
the estate would be ready to close after she obtained the
release of a claim On Decenber 12, 2002, Attorney Acker
submtted a false affidavit in which she averred that she had
mail ed tax returns to the DOR on Novenber 1, 2002.

10 On January 15, 2003, Attorney Acker filed a closing
certificate that allegedly had been issued on January 6, 2003.
Attorney Acker, however, did not file the relevant tax returns

until My 2004. The DOR again determned that the closing

2 Effective July 1, 2007, substantial changes were nade to
the Wsconsin Suprene Court Rules of Professional Conduct for
Attorneys, SCR Chapter 20. See Suprene Court Order No. 04-07,
2007 W 4, 293 Ws. 2d xv; and Suprenme Court Order No. 06-04,
2007 W 48, 297 Ws. 2d xlvii. Since the conduct underlying this
case arose prior to July 1, 2007, all references to the suprene
court rules will be to those in effect prior to July 1, 2007.

Former SCR 20:3.3(a)(1) provides that a |awer shall not
knowi ngly "make a fal se statenent of fact or lawto a tribunal."

3 Former SCR 20:8.4(b) states that it is professional
m sconduct for a lawer to "conmt a crimnal act that reflects
adversely on the |awer's honesty, trustworthiness or fitness as
a lawer in other respects.”

* Former SCR 20:8.4(c) states that it is professional
m sconduct for a lawer to "engage in conduct involving
di shonesty, fraud, deceit or m srepresentation.”

4
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certificate had been falsified. Attorney Acker subsequently
admtted that she had forged the docunent.

11 The referee concluded that Attorney Acker's conduct
regarding the WS. estate had violated fornmer SCR 20:3.3(a)(1),
as well as fornmer SCRs 20:8.4(b) and 20:8.4(c).

12 Counts 5 and 6 relate to the estate of V.G  Begi nni ng
in COCctober 2000, Attorney Acker represented the personal
representative for the estate. Attorney Acker again nade
m srepresentations to the probate court about having filed tax
returns with the DOR, about having received a tax refund, and
about the estate being ready to be closed. On January 15, 2003,
Attorney Acker filed a closing certificate that appeared to have
been issued on Decenber 26, 2002. The certificate, however, had
been fabricated by Attorney Acker, who did not file the
pertinent tax returns until My 2004. The referee concluded
that Attorney Acker's conduct had violated former SCRs
20:3.3(a) (1), 20:8.4(b), and 20:8.4(c).

113 Attorney Acker also served as the attorney for the
personal representative of the estate of H S Attorney Acker
made a nunber of msrepresentations to the probate court about
the conpletion of the estate, including a representation on
Septenber 26, 2003, that the closing papers were done and would
be filed on the followng Mnday, and a representation on
Cctober 1, 2003, that the estate was ready to be closed, but the
original closing certificate had becone stuck in her copying
machi ne. On COctober 2, 2003, Attorney Acker filed a closing
certificate purportedly issued on August 26, 2003, that she had

5
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fabri cat ed. Attorney Acker did not file the relevant tax
returns until July 7, 2004. Attorney Acker's actions violated
former SCRs 20:3.3(a)(1), 20:8.4(b) and 20:8.4(c).

114 In the sumer and fall of 2002, while representing the
personal representative of the estate of C L., Attorney Acker
made a series of msrepresentations to the probate court,
including that the closing certificate should be in the nmail,
that she had to submt an anended tax return, that all
distributions had been nmade, and that the estate was ready to
cl ose. In addition, on Decenber 23, 2002, Attorney Acker
submtted a receipt purportedly signed by R D., although R D.
had died on March 27, 2001. Attorney Acker also filed a closing
certificate on Decenber 23, 2002, although Attorney Acker still
had not filed the fiduciary tax returns as of Septenber 2004.
Attorney Acker admtted that she had fabricated the closing
certificate and had forged RD.'s nane on the receipt.
According to the referee, Attorney Acker's conduct in the C L.
estate violated fornmer SCRs 20:3.3(a)(1), 20: 8. 4(Db), and
20: 8. 4(c).

15 Attorney Acker also acted as the attorney for the
personal representative of the estate of S . C Attorney Acker
m srepresented to the probate court that she had filed the
original <closing certificate on June 16, 2003, and falsely
all eged that the court nust have lost it. On February 19, 2004,
she filed what she clained were copies of the original closing
certificate and her June 16, 2003, transmttal letter. Attorney
Acker has admtted that these representations were false and

6
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that the state had never issued a closing certificate. The
referee again found violations of former SCRs 20:3.3(a)(1),
20:8.4(b), and 20:8.4(c).

116 The seventh and final estate matter at issue in this
di sciplinary proceeding involved the estate of J.S. At t or ney
Acker failed to respond to the June 30, 2003, claim of the
W sconsin Estate Recovery Program (the Program for the recovery
of $47,928.92 in Medicare benefits that the state had paid on
behalf of J.S. during her lifetine. The referee concl uded that
Attorney Acker's failure to respond to this claim had
constituted a failure to act wth reasonable diligence and
pronptness, contrary to former SCR 20:1.3.° Attorney Acker also
failed to provide a tinely response to questions from the
personal representative about the status of certain assets and
the delay in conpleting the estate. The referee determ ned that
this conduct had constituted a violation of former SCR 20:1.4(a)®
(effective through June 30, 2007).

117 Wth respect to the level of discipline, the OCLR
sought an 18-nonth suspension and Attorney Acker requested
either a public reprimand or a stayed six-nonth suspension. The
referee acknow edged a series of letters fromclients and other

attorneys submtted in support of Attorney Acker, showing her to

®> Former SCR 20:1.3 states that "[a] |awer shall act with
reasonabl e diligence and pronptness in representing a client."”

® Former SCR 20:1.4(a) states that "[a] |awer shall keep a
client reasonably informed about the status of a nmatter and
pronptly conply with reasonabl e requests for information."
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be a "serious conpetent attorney functioning at a high level."
The referee also stated that Attorney Acker had no prior
di sciplinary history, had not acted out of selfish notive, had
made full disclosure to the OLR and had exhibited good
character and renorse. The referee further noted that Attorney
Acker had submtted evidence of personal problens, but did not
gi ve nmuch enphasis to them

118 Despite the favorable factors for Attorney Acker, the
referee indicated that given the length of time over which the
m sconduct had occurred and the nunber of matters involved, it
was difficult to accept any explanation from Attorney Acker for
her m sconduct. In light of the pattern of msconduct, the
referee agreed with the OLR s requested | evel of discipline, and
recommended that the court suspend Attorney Acker's license to
practice law in this state for a period of 18 nonths. The
referee al so recomended that the court inpose the full costs of
this proceedi ng, which were $6863. 02, as of January 17, 2007.

119 After having independently reviewed the record, we

adopt the referee's findings of fact. See In re Disciplinary

Proceedi ngs Agai nst Sosnay, 209 Ws. 2d 241, 243, 562 N. W2d 137

(1997) (referee's findings of fact affirmed unless clearly
erroneous). W also agree with the referee that those factual
findings denonstrate that Attorney Acker commtted each of the
14 counts of professional msconduct alleged in the conplaint.

See In re Disciplinary Proceedi ngs Against Carroll, 2001 W 130,

129, 248 Ws. 2d 662, 636 N.W2d 718 (referee's conclusions of

| aw revi ewed on de novo basis).
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20 Wth respect to the discipline to be inposed, we
determne the appropriate |evel of discipline given the
particular facts of each case, independent of the referee's

recommendation, but benefiting fromit. See In re Disciplinary

Proceedi ngs Agai nst Wdule, 2003 W 34, 144, 261 Ws. 2d 45, 660

N. W 2d 686. In the present case we conclude that an 18-nonth
suspension of Attorney Acker's license to practice law in this
state, as recommended by the referee, is an appropriate quantum
of discipline to protect the public and to deter simlar
m sconduct in the future by Attorney Acker or other Wsconsin
at t or neys. Attorney Acker's pattern of msrepresentations to
the probate courts and her repeated falsification of docunents
filed with those courts strike at the integrity of the judicial
system and the practice of law in this state. Al t hough we
recognize the lack of any prior discipline and the various
docunents filed on Attorney Acker's behalf that depict an
ot herwi se conpetent and dedicated attorney, it would wunduly
depreciate the seriousness of her professional msconduct to
i npose a | esser anmount of discipline.

21 IT IS ORDERED that the license of Attorney Any Acker
to practice law in Wsconsin is suspended for a period of 18
nmont hs, effective Septenber 14, 2007.

22 |IT IS FURTHER ORDERED that within 60 days of the date
of this order, Attorney Any Acker shall pay to the Ofice of
Lawyer Regulation the costs of this proceeding. If the costs
are not paid within the time specified and absent a showing to
this court of her inability to pay those costs within that tine,

9
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the license of Attorney Acker to practice law in Wsconsin shal
remai n suspended until further order of the court.

123 I T IS FURTHER ORDERED that if she has not already done
so, Attorney Any Acker shall conply with the provisions of SCR
22.26 concerning the duties of a person whose |icense to
practice law in Wsconsin has been suspended.

24 ANNETTE K. ZIEGER, J., did not participate.

10
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